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rivate foundations have

developed from the

charitable foundations

devised in the Middle Ages
from principles of Roman law to
allow religious bodies to have the
use of property without offending
their members’ vows of poverty;
property was transferred to a
separate legal entity managed in a
way which did not give the
occupants control. A different
approach was adopted to achieve the
same purpose in common law countries; a
benefactor transferred property to
persons, independent of the religious
community, to hold for the benefit of that
community. From this type of arrangement
the English type trusts developed. Both
methods achieved their objective and
now, centuries later, the refinement of the
public charitable foundation for initial
asset planning purposes as pioneered by
Liechtenstein in 1926 and Panama in 1995,
and subsequently by other jurisdictions
again brings the two structures alongside
each other as alternative vehicles for asset
planning.

Foundations have generally preserved
their charitable nature although they are
often coupled with tax planning
opportunities for those contributing the
funds. Private foundations, on the other
hand, have mainly broken away from the
charitable ties and are principally
concerned with the preservation of
individuals’ and the families’ assets,
although some countries’ laws allow both
charitable and other purposes in private
foundations (presumably to encompass as
wide a market as possible). The wider
introduction of private foundations has
come about as deliberate attempts to
provide a more easily understood

" alternative to trusts.

As an incorporated body, a private
foundation has some features comparable

to a registered company based upon the
creation in both cases of separate legal
entities; the holding of the assets by the
entity itself is a major similarity as in the
case of trusts where trustees hold the
trust property in their name although
separate from their personal assets. The
similarity, however, is limited; a foundation
has no equivalent to the overriding power
of shareholders to act in general meeting
to control the directors.

Although foundations have
beneficiaries, the legal status of these
beneficiaries should not be regarded as
the same as that of beneficiaries under a
trust. Beneficiaries of a foundation, which
are discretionary beneficiaries, have no
rights to assets until the managers, the
foundation council, has resolved to make
an award, and then they are in the same
position as those named in the foundation
documents that will have the equivalent to
a trust beneficiary’s interest in possession.
These beneficiaries may then bring an
action against the foundation council,
subject to the provisions of the law
controlling the foundation, for the
payment of the amounts or receipt of
other benefits to which they are entitled.
This is the limit of the beneficiaries’ rights.
Most modern trust jurisdictions lean
towards an increase in beneficiary power
in trusts but this does not occur with
foundations. Unlike beneficiaries under a
trust, foundation beneficiaries have no
rights to influence or control the
managers either under statutory powers
or under general foundation principles.
Private foundations, although owing their
development from charitable or public
foundations to the principles developed in
Liechtenstein, do not inherit legal
principles in the way that the modern
trust laws in international centres look to
the principles first developed by English
law. Beneficiaries under a private
foundation have nothing equivalent to the

86 + May 2008




